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1 f)a#af# rfl1i 3lR "9clT / M/s Goras Dairy Products Pvt Ltd., No. 89/1, Opp.
('9) Name and Address of the

Appellant New Arvind Mill, Khartraj, Gandhinagar - 382721

l?r zr sft-s?grsri@gr it#ranar ? at az srs?gr a ft zrnfrfaf aaTg ·TTET
srf@erantRt arfta srrargterwr ?earrtar2, #at f@@ s@gra faszt «mar el

0 Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wrarat atturma:
Revision application to Government of India:

(1) a4ta 3grad gra f@fa, 1994 t ua sraa ft aatu+iihaates ar #t
3q-arr h qrran h siasfa atu sea afta, +ta +arc, fe iar,a fa+rr,
tuft if, star {tr ea, iaamf, &fa«ft: 110001 r #rst fez:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(cfi) ll'R lffiYI" cITT' ~ ~ m+re" it sa it z1far an fatssrt zrr #ta '4T fct,m
ssrtt a? sssrtta?std zuaft, f@ft sosrr zr susr tzg ffvar

'fl o;s Ii 11 :Z if gta 4fan atu g& et
In case of any loss of goods where the loss occur in transit from a factory to a
use or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(~) mur ~~ feR:fr~m~!?T if f.:r:rffa-a- ~ in:m~~ Pct f.-H-tT u·, if~~~~in:

'3,9 lcFi~~Rm:~ l-tm ifm sza harzfttgur qr i faffaa z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) sifa sq1ca ft 3araa ga ehpara fu sir zpt fezmr Rt&?#tam?gr st <a
rt tudfr ah alw cfi ~' ~ ~mr 1!1TTcf cr'nn=v:r in:tat t fa sf@2far (i 2) 1998

err 109 trR4a fag ·Tqat
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the ComJTiissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht saran gr«a (srft ) fatal, 2001fr 9 ia«fa fffe ra int<g-8at ()
4fail ii, fa z2gr #frzr 3fa f@ala al mt ah sfla-?rq sf srr Rt r-it
~t ml!:f 5a zn@a fr star arfaus ml!:f atar mer sRf a ziafa mu 35-~ ii"
f.rmfur 1:fi1"t~tW0t 'ITTl!:f it3ITT:-6~cm- "Sfm m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rea near arr szt i«aq #r u4 «tastna#gtst 200/- Rte tarft
sr sitsgt ia4am v4reasat gt at 1000/- crn-m~ cFl'~I

The revision application shall be accompanied bya fee ofthRs.200/- w~ere
1
thde Q

amount invo ved 1s Rupees One Lac or less and Rs.1,000 - where e amount mvo ve
is more than Rupees One Lac.

tr gran,at sraa greenvi wrr 91{ di ci1Rn Fnaf@2awa ,fasf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) kt sq1a gra arf@fzu, 1944 cFl' mu 35-m/35-~t ataifu:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

3«cg(a genvi ata 3Ra rlJT'l!Tf~ (ffim) cFl'~~ tfttFcl;T, 3lQ+-l~lcill~ ij- 2nd~,

cil§+-llffi ~,~, frrUl(til~I(, '11Q+-l~lcill~-3800041

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

-a~ v" ,fc;1. The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
~,0''':.~.;:•,).,~;-*:§ pres~ribed 1:nder Rule 6 _of Central Excise(Appeal) Rules, 2001 and shall be

r fJ' g \;.--:~,:. q,& pan1ed agamst (one which at least should be accompanied by a fee of
E ,".9 a
J ~ ,µ;.,~1, ""J 2"E. -22·
'~0 ·-· ·- of•'

<' 4sc.·· .,v,,
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed ban.k draft in favour of A.sstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Rt z s?gra& s?git mr arr@gr gar 2 at rtmq jar a fgtmtgrasgt
±wt fur sarRe <r azr ?kzt gr sf f fat ffl a1faa a fu zaaf@fa sfir
qtznf@raw Rt ua zrf z a{tratRt ua sac flu star?l

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rat«a gr«a sf@erfr 1970 zt if@e ft rgfr -1 eh siaia f.tmftcr fcl1Q: ~~
rear qr r&gr zrznfrfa ff 7f@lat ah zr?gr v@ta tu 4R@ s6.50 ht mT1ti

g«ea f@#z«tr@tar fez1
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
Q scheduled-I item of the court fee Act, 1975 as amended.

(5) s st if@a writ #t firot #a ar fat cl?t- zit #ft cat staff far star z it la
gt«ea, hfrr agra greenqiat srflt nrrf@raw (4raff@f@en) ft, 1982 ff@a ?t
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr gr«a, hr agra gr«ea vi hara4la +tnf@aw (fez) Uk 1fa z£ta ta?
ii" cfidol!l-li41 (Demand) t!;cf zy (Penalty) 91f 10% If warwarafar?t zrai@, srf@na f star
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Rtzrsa grm sic hara h siafa, sf@a gtafr ft is (Duty Demanded) I

(1) is(Section) 11D h aza fafRa ufr;
(2) Rn+ta hr2z beeft uft'r:r ;

( (3) are 3fezfratafr 6 h«a«?aft

3
*

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) sr am2gar #fast nf@2law a#rr szt green srzrar sea aus fa(f@a gt atii fcl1Q; 1f(;
10% {rat r sit sgt #aa awe faatRa gt aa aus#10%marRt stmfr ?

view of above, an appeal against this order shall lie before the Tribunal on
ft., t of 10% of the duty demanded where duty or duty and penalty are in dispute,
\l ty, where penalty alone is in dispute."
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31ff@I 3I?r Z ORDER-IN-APPEAL

This Order arises out of an appeal filed by Mis. Goras Dairy Products Pvt.

Ltd, 89/1, Opp. New Arvind Mills, Khatraj, Dist.Gandhinagar, Pin-382761

[hereinafter referred to as the appellant] against OIO No. KLL DIV/EX/PARAS

MANI TRIPATHI/109/2021-22 dated 12.04.2022 [hereinafter referred to as the

impugned order] passed by Deputy Commissioner, Central GST, Division: Kalol,

Commissionerate : Gandhinagar [hereinafter referred to as the adjudicating

authority].

2. Briefly stated, the facts of the case are that the appellant were registered

under Central Excise Registration No./ECC No. AADCG7295FEM001. They were

engaged in manufacture of Nitrated Water falling under Chapter 22011010 of the

Central Excise Tariff Act, 1985 (CETA, 1985), as Job-workers ofMis Nourishco

Beverages Ltd for manufacturing 'TATA WATER PLUS' in bottles and pouches. 0
The product is covered under MRP based valuation under Section 4A of the

Central Excise Act, 1944 (CEA,1944). During the course ofAudit of the records of

the appellant by the officers of Central Tax Audit Commissionerate, Ahmedabad, it

was observed that during the period F.Y.2014-15 to F.Y.2016-17, the appellant had

received taxable income in the name of 'Minimum Commitment Charges'

amounting to Rs.1,42,20,982/- and had not taken service tax registration or paid

service tax on the said taxable income. They had recorded the said income in their

profit & loss account as well as in the ledger.

2.1 Audit also observed that during the period F.Y.2014-15 to F.Y.2016-17, the

appellant had entered into an agreement dated 22.01.2014 with Mis Nourishco

Beverages Ltd. to manufacture, process and package the products 'TATA-WATER

PLUS -Zinc and Copper variants in 200 ml pouch, 500 ml pet bottle and 1000 ml

pet bottle for sale to Mis Nourishco Beverages Ltd. The said agreement contained

a clause vide which it was stipulated that Mis Nourishco Beverages Ltd. were

committed to lift certain quantity of their product every month, failing which the

appellant would receive a fixed amount of consideration as 'Minimum

Commitment Charges'. This amount was received as toleration charges by the job

worker (appellant) for the act of non-lifting of assured quantity by the principal

manufacturer (Mis Nourishco Beverages Ltd.). Audit construed that the act of

for a consideration, by the appellant falls under the category of 'Declared

Page 4 of 13
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Service' in terms of clause (e) ofSection 66E ofthe Finance Act,1994, as amended

(FA,1994) and the amount of 'Minimum Commitment Charges' received by the

appellant was nothing but 'Reimbursement of balance fixed cost' and falls under

the category oftaxable service and therefore liable to Service Tax. The Service Tax

liability ofthe appellant was calculated as-below:

Period Minimum Commitment Service Tax payable
Charges earned (in Rs.) (in Rs.)

F.Y.2014-15 1,36,135/- 16,826/
FY.2015-16 41,69,576/ 6,04,588/-
F.Y.2016-17 99,15,271/ 14,87,291/-
Total 1,42,20,982/- 21,08,705/-

3. The appellants were issued Show Cause Notice vide F.No.VI/l(b)-

08/AP_68/C-X/17-18 dated 13.07.2018 (in short SCN) wherein it was proposed:

4. The SCN was decided vide the impugned order, wherein the proposals made

vide the SCN were confirmed. ·

5. Being aggrieved by the impugned order, the appellant have filed the present

appeal on following grounds:

(i) The SCN was issued after the implementation of GST Act, 2017 and

therefore demands raised under the Finance Act, 1994 becomes invalid after

01.07.2017.

(ii) The activity undertaken by the appellant is not liable to service tax

hence extended period of limitation cannot be invoked. In support they

d on the following decisions :

Page 5 of 13

ra The services rendered by the appellant to Mis Nourishco Beverages Ltd. by

the act ofMis Nourishco Beverages Ltd. for not lifting the assured quantity

to be considered as an act 'tolerating for consideration' be classified under

'Declared Service' as defined under clause (e) of Section 66 E of the

FA,1994.

s to demand and recover service tax amounting to Rs. 21,08,705/-, for the

period F.Y.2014-15 to F.Y.2016-17 under Section 73 (1) ofthe Finance Act,

1994 alongwith interest under Section 75 ofthe Finance Act, 1994.

s imposition of penalties were proposed under Section 76, 77 (l)(a), 77 2)
0 and 78 ofthe Finance Act, 1994.
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o Decision of the Hon'ble Supreme Court in the case of Jaiprakash

Industries Ltd. vs CCE-(2002) 146 ELT 481.

o Decision of the Hon'ble Supreme Court in the case of Continental

Foundation Joint Venture Vs CCE (2007) 216 ELT 177.

o Decision of the Hon'ble Supreme Court in the case of Pushpam

Pharmaceuticals Co. Vs CCE, Bombay-(1995) 78 ELT 401.

o Decision of the Hon'ble Supreme Court in the case of CCE Vs

Chemphar Drugs & Liniments Ltd. (2002) TIOL 266.

o Decision of the Hon'ble Supreme Court in the case of CCE Vs

Ballarpur Industries (2007) 8 SCC 89.

(iii) The amount received by the appellant as Minimum Commitment

Charges were actually paid to facilitate them to meet their fixed cost. They

also contended that various judicial authorities have ruled that, the said

amount received would not form part of the taxable services. In support of

their contention they relied on the following judgements :

o Decision of the Hon'ble Tribunal, Delhi in the case of CCE Vs Ram

Decorative & Industries -(2000) 124 BLT 659.

o Decision of the Hon'ble Tribunal in the case ofHonda Cars Vs CCE

(2021) 48 GSTL 247.

o Decision of the Hon'ble Tribunal in the case ofM.P.Poorva Kshetra

Vidyut Vitran Vs Pricipal Commissioner reported (2021) 46 GSTL

409.

(iv) Relying on the decision ofthe Hon'ble Tribunal in the case ofCST Vs

Amalgations reported (2019) 24 GSTL 462 they contented that the

commitment charges are in the nature of interest on unutilized portion of

credit facilities and cannot be subject to service tax.

(v) No Service is rendered by the appellant and the amount received as

minimum commitment charges are in a form of compensation and not

consideration, hence when the activity do not qualify as service, question of

payment of service tax does not arise.

(vi) The activity of the appellant do not stand covered under the definition

of services as defined under Section 65B(44) of the FA,1994 and in support

0

0
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•. they relied on the decision of the Hon'ble Delhi High Court in the case of

,$is?} peIi Chit Fund Association Vs Union ofIndia reported (2013) 30 STR 347.
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Further, this decision has attained finality as the Hon'ble Supreme Court has

dismissed the appeal filed by the department against the same, reported in

2014 TIOL 23. They also relied on the decision ofthe Hon'ble Sikkim High

Court in the case of Future Gaming and Hotel Services (Private ) Limited Vs

Union ofIndia reported (2015) TS 564.

(vii) They relied on Section_2(d) and Section 73 ofthe Indian Contract Act,

1872 to differentiate between the definitions of 'Consideration' and

'Compensation' in support oftheir contention that both cannot be equated.

(viii) They further relied on the decision ofthe Hon'ble Tribunal in the case

ofTata Oil India Pvt.Ltd Vs CCE reported 2013 (29) STR 334 wherein it was

rules that 'Compensation' received cannot be treated as 'Consideration'.

(ix) As there was no suppression on part of the appellant therefore Penalty

under Section 78 ofthe Finance Act, 1994 cannot be imposed.

(x) As the issue involved in the case pertains to interpretation ofstatutory

provisions hence as a settled principle of law, no penalty can be levied. In
.. .

this conext they relied on the following decisions :

Mundra Port and SEZ Vs CCE reported (2009) 18 STT 314.

Haryana Roadways Engg. Vs CCE (2001) 131 ELT 662.

Century Cement Vs CCE (2002) 150 ELT 1065.

Bhilwara Spinners Ltd. Vs Commr. of cen.Excise, Jaipur, 2001

(J29) ELT 458 (Tri. Delhi).

(xi) Relying on the decision oftheHon'ble Supreme Court ofIndia in the
case ofCCE Vs Balkrishna Industries-- (2006) 201 ELT 325, they contended
that since duty itselfis not payable there is no question ofpenalty.

6. Personal hearing in the case was held in virtual mode on 10.01.2023. Ms

Vamini J., Advocate, appeared on behalf of the appellant. She reiterated the

submissions made in their appeal memorandum and relied upon various case laws

submitted as part ofthe submission.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during the personal hearing and materials
an

le on records. The issue before me for decision is whether Service Tax is

e and payable in respect of an amount received by the appellant as

Page 7 of 13
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'Minimum Commitment Charges'. The demand pertains to the period F.Y.2014-

15 to F.Y.2016-17.

8. I find that the appellants were registered with Central Excise as 'Job

Workers' for Mis Nourishco Beverages Ltd (principal manufacturer) and were

engaged in manufacture ofNitrated Water under the brand name 'TATA WATER

PLUS' in bottles and pouches falling under Chapter 22011010 of the Central

Excise Tariff Act, 1985 (CETA, 1985). They were not registered under Service

Tax law. As per the agreement dated 30.01.2014 between the appellant and the

principal manufacturer, all raw materials and packing material were to be supplied

by the principal manufacturer, the manufacturing line was to be exclusively used

for the products pertaining to the principal manufacturer who also had exclusive

rights to reject any lot/batch of products after inspection. The appellants did not

have any rights to dispose of the products, assets or materials of the principal

manufacturer without their written consent. Further, as per 'Annexure-G' of the

agreement, the principal manufacturer was in obligation to fulfill a 'Minimum

Volume Commitment' of lifting a specific quantity of the manufactured product

and in the event of failure, they would pay an amount to the appellant which is in

the nature of penalty/compensation for non-lifting of the assured quantity.

0

8.1 It is also observed that the amount of penalty/compensation received by the

appellant during the period F.Y.2014-15 to FY.2016-17 was reflected as

'Minimum Commitment Charges' in their books of accounts. The audit as well as

the adjudicating authority have considered this amount of Rs.1,42,20,982/- as O
'Consideration for Service' in terms of Section 65B(44) of the Finance Act, 1994

being payment received for 'Tolerating the act of non-lifting the assured quantity'

considering them to be a declared service under the ambit of Section 66E(e) of the

FA, 1994. Consequently, the said amount was considered as Taxable income for

computation of the Service Tax amounting to Rs. 21,08,705/-.

8.1 It is observed from the case records that the appellant is a job-worker

1carrying out job-work for the principal manufacturer, and the product is covered

under MRP based valuation. Section 66E(e) of the Finance Act, 1994 reads as :

SECTION 66 E. Declared services. - The following shall constitute declared
services, namely:
(a) renting ofimmovable property

Page 8 of 13
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(d) development, design, programming, customization, adaptation, upgradation,
enhancement, implementation ofinformation technology software;
(el agreeing to the obligation to refrain from an act, or to tolerate an act or a
situation, or to do an get;

Considering the provisions Section 66 E (e) of the Finance Act,1994 in light of the

facts and circumstances of the case, I find that in terms of the agreement between

the appellant and the principal manufacturer, the appellant is not obligated to

refrain from any activity. They have fulfilled their work as job-workers. However,

it is due to the failure of the principal manufacturer, certain volume of the product

was not lifted. Hence, considering the act of the appellant as 'Tolerating the act of

non-lifting the assured quantity' under 'Declared Service' is legally incorrect.

8.2 The Hon'ble CESTAT, Allahabad has in an identical case ofM/s K. N. Food

0 Industries Pvt. Ltd. Vs The Commissioner of CGST & Central Excise, Kanpur in

Service Tax Appeal No.70737 of 2019 reported as 2020 (38) G.S.T.L. 60 (Tri. -

All.), decided that :

0

2. MIs. Parle is making payment ofjob charges to the appellant on per kilo
basis of confectionary as agreed upon between the two. However in case the
quantum ofgoods got manufactured byMis. Parle is less than standard mutually
agreed upon quantum, the appellants are entitled ex-gratiajob charges to cover
up the loss or deficiencies in normaljob charges to be received by the appellant.
The quantum ofex-gratia to be given to the appellant is computed based upon
various factors like 'Per Day Maximum Output' based on production capacity,
'Packing Capacity' ofper month and 'Output Ratio' arrived at operating time of
the plant to manufacture the confectionaries etc. As such, bills are raised by the
appellant andpaid byMis. Parle.

3. Entertaining a view that such receipt of ex-gratia job charges by the appellant
amounts to providing services, Revenue raised a show cause notice dated 11-4
2016 raising demand of Service Tax for the period July, 2012 to March, 2015 ...

4.....

The Lower Authorities have invoked theprovision ofthe Section 66E(e) ofthe Act
which relates to the definition ofthe declared services. The same is to the effect
that "(e) agreeing to the obligation to refrainfrom an act, or to tolerate an act or
a situation, or to do an act". Provisions ofSection 65B(44) ofthe Act refers to the
process amounting to manufacture or production ofgoods on which the duty is
leviable under Section 3 ofthe Central Excise Act, 1944 as on service. However
no Service Tax is leviable on such services, as the same is covered under the
negative list. Further, agreeing to the obligation to refrain from an act, or to
tolerate an act or a situation, or to do an act is a declared service on which the
Service Tax is leviable under Section 66B ofthe Act.

In the present case apartfrom manufacturing and receiving the cost ofthe· same,
he appellants were also receiving the compensation charges under the head ex
ratia job charges. The same are not covered by any of the Acts as described
nder Section 66E (e) ofthe Finance Act, 1994. The. said Sub-clause proceeds to
tate various active andpassive actions or reactions which are declared to be a

Page 9 of 13
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service namely; to refrain from an act, or to tolerate an act or a situation, or to
do an act. As such for invocation of the said clause, there has to be first a
concurrence-to assume an obligation to refrainfrom an act or tolerate an act etc.
which are clearly absent in the present case. In the instant case, if the delivery of
project gets delayed, or any other terms of the contract gests breached, which
were expected to cause some damage or loss to the appellant, the contract itself
provides for compensation to make good the possible damages owning to delay,
or breach, as the case may be, by way ofpayment ofliquidated damages by the
contractor to the appellant. As such, the contracts provide for an eventuality
which was uncertain and also corresponding consequence or remedy if that
eventuality occurs. As such the present ex-gratia charges made by the Mis Parle
to the appellant were towards making good the damages, losses or injuries
arising from "unintended" events and does not emanate from any obligation on
the part of any of the parties to tolerate an act or a situation and cannot be
considered to be thepaymentsfor any services.

The facts and circumstances of the present appeal 1s identical with the case

discussed and decided by the Hon'ble CESTAT.

9. Further, the legal provisions under Section 65B (44) of the Finance Act,

1994 reads as :
SECTION [65B. Interpretations.-

In this Chapter, unless the context otherwise requires,-
(l) "Actionable claim" shall have the meaning assigned to it in section 3 ofthe
Transfer ofPropertyAct, 1882 (4 of1882);

(44) "service" means any activity carried out by a person for another for
consideration, and includes a declared service. but shall not include-
(a) an activity which constitutes merely,

(i) a transfer oftitle in goods or immovable property, by way ofsale. gift
or in any other manner: or
(ii) such transfer, delivery or supply ofany goods which is deemed to be a
sale within the meaning ofclause (29A) ofarticle 366 ofthe Constitution;
or
(iii) a transaction in money or actionable claim:

(b) a provision ofservice by an employee to the employer in the course ofor in
relation to his employment;
el fees taken in any Court or tribunal established under any law for the time
being in force

Considering the above legal provision, I find force in the argument of the appellant

.that the Hon'ble Delhi High Court in the case ofDelhi Chit Fund Association Vs

UOI (2013) 30 STR 347 has held that thedefinition of service under Section 65 B

(44) implies four .elements namely : (i) person providing service (ii) person

receiving service (iii) actual rendering of service and (iv) consideration for service.

Considering the above interpretation of the Hon'ble High Court with the facts and

circumstances of the present case, I find that none of the ingredients are being

fulfilled in considering the activity of the appellant as 'Service' under the above

section. Hence, the activity of the appellant do not fall under the ambit of 'Service'

findings of the adjudicatingauthority is not legal and proper.

Page 10 of 13
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10. It is also observed that, the amount of Rs.1,42,20,982/- received by the

appellant during the period F.Y. 2014-15 to FY"2016-17 was in the nature of

compensation for the act of 'breach of contract' by the principal manufacturer. The

Hon'ble CESTAT Principal Bench, New Delhi in the case ofRajcomp Info Service

Ltd. Vs Commissioner of Cen.Ex, Jaipur reported as 2022 (65) G.S.T.L. 103 (Tri. -

Del.) ruled that "Liquidated damages recovered on account of breach or non

performance ofcontract not to be considered as considerationfor tolerating an act
..

and hence, not leviable to Service Tax under Section 66E(e) ofFinance Act, 1994

as declared services." Respectfully following the above decision of the Hon'ble

CESTAT, the amount received by the appellant cannot be considered as

'Consideration' and therefore the same is not liable for Service Tax.

0

0

10.1 I find it relevant to refer to CBIC Circular No. 178/10/2022-GST dated

03.08.2022 issued from F. No. 190354/176/2022-TRU. Relevant portions of the

said circular is reproduced as under :

In some ofthese cases, tax authorities have initiated investigation and in some
advance ruling authorities have upheld taxability.

4. In Service Tax law, 'Service' was defined as any activity carried out by a
personfor anotherfor consideration. As discussed in service tax education guide,
the concept 'activity for a consideration' involves an element of contractual
relationship wherein the person doing an activity does so at the desire of the
personfor whom the activity is done in exchangefor a consideration. An activity
done without such a relationship i.e., without the express or implied contractual
reciprocity ofa consideration would not be an 'activity for consideration'. The
element ofcontractual relationship, where one supplies goods or services at the
desire or another, is an essential element ofsupply.

5. The description of the declared service in question, namely, agreeing to the
obligation to refrain from an act or to tolerate an act or a situation, or to do an
act in para 5 (e) ofSchedule II ofCGSTAct is strikingly similar to the definition
ofcontract in the ContractAct, 1872. The ContractAct defines 'Contract' as a set
ofpromises, forming considerationfor each other. 'Promise' has been defined as
willingness of the 'promisor' to do or to abstain from doing anything.
'Consideration' has been defined in the ContractAct as what the 'promisee' does
or abstainsfrom doingfor thepromises made to him.

6. This goes to show that the service ofagreeing to the obligation to refrain from
an act or to tolerate an act or a situation, or to do an act is nothing but a
contractual · agreement. A contract to do something or to abstain from doing
something cannot be said to have taken place unless there are two parties, one of
which expressly or impliedly agrees to do or abstain from doing something and
the other agrees to pay consideration to the first party for doing or abstaining
from such an act. There must be a necessary and sufficient nexus between·the

-a.1:<1 mi ~"'ce. supply (i.e. agreement to do or. to abstain from doing something) and the6 CEIR, P@es° '% nsideration.~ I "'·> 8'jio» ·ao 7 ?--· ';>o r»no '{s.so»
o'

Page 11 of 13



12

6.1 A perusal of the entry at serial 5(e) of Schedule II would reveal that it
comprises the aforementioned three different sets of activities viz. (a) the
obligation to refrainfrom an act, (b) obligation to tolerate an act or a situation
and (c) obligation to do an act. All the three activities must be under an
"agreement" or a "contract" (whether express or implied) to fall within the
ambit of the said entry. In other words, one of the parties to such
agreement/contract (the first party) must be under a contractual obligation to
either (a) refrainfrom an act, or (b) to tolerate an act or a situation or (c) to do
an act. Further some "consideration" mustflow in return from the other party to
this contract/agreement (the secondparty) to thefirstpartyfor such (a) refraining
or (b) tolerating or (c) doing. Such contractual arrangement must be an
independent arrangement in its own right. Such arrangement or agreement can
take theform ofan independent stand- alone contract or mayform part ofanother
contract. Thus, a person (the first person) can be said to be making a supply by
way ofrefraining from doing something or tolerating some act or situation to
another person (the secondperson) ifthe firstperson was under an obligation to
do so and thenperformed accordingly.

11. In view of the above Circular issued by the Board and going by the judicial

pronouncements referred above and considering the fact (as per clause 4.2 of the

agreement) that the appellant were not allowed to sell or dispose any product

without the approval of the principal manufacturer, I am of the considered view

that the amount of Rs.1,42,20,982/- received by the appellant as 'Minimum

Commitment Charges' from their principal manufacturer -- MIs Nourishco

Beverages Limited cannot be considered as a 'Declared Service' under Section

66E(e) of the Finance Act, 1994. Therefore, the impugned order confirming the

demand of Service Tax amounting to Rs.21,08,705/- alongwith interest and

penalties is not legal and proper.

12. In view of the above, the demand for service tax, confirmed vide the

impugned order along with interest and penalty are set aside and the appeal filed

by the appellant is allowed .

13. 301aafizrz#ale3if1aa1far,sq)math)f@hararart
The appeal filed by the appellant stands disposed of in above terms.

0

0

it#ax lat/so NATH CHAUDHARY
3ref\era/SUP RINTENDENT

ls2zrq vi ara; (gr#l), 31arara.
-· ·GT(APPEALS), AHMEDABAD.
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To,
By RPAD/SPEED P0§1'

•

Mis Goras Dairy Products Pvt.Ltd,

89/1, Opp. New Arvind Mills,

Khatraj, Dist.Gandhinagar,

Pin-382761

Copy to:

1. The ChiefCommissioner, Central GST, Ahinedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

*

2. Guard File.

6. P.A. File.

The Deputy/Assistant Commissioner, CGST & Central Excise, Division :
Kalol, Commissionerate : Gandhinagar
The Dy/Assistant Commissioner (Systems), CGST Appeals , Ahmedabad.
(for uploading the OIA) 
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